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XaputoHoBa M. B. CBiiok fK Cy0’€KT KpPHUMIHAJIBHOI'O MPOBAIKEHHS. —
KranidikamiitHa HaykoBa mparisi Ha IpaBax PyKOIMUCY.

Hucepranis Ha 3700yTTS HAyKOBOTO CTymneHs Jokrtopa digocodii 3a
cnemianbHicTiO 081 — IlpaBo. Onecbkuil nepaBHUN YHIBEPCUTET BHYTPILIHIX CIIPaB,

Oneca, 2022.

Jlucepraliilo MPUCBAYEHO [OCHIKEHHIO CBiJIKa AK Cy0’€KTa KPUMIHAIBHOTO
npoBa/pkeHHs. Ha mimcraBi aHamizy HOPMAaTHUBHUX Ta JOKTPUHAIBHUX JDKEPE,
CIU0i Ta CYJOBOI MPAKTUKH Yy POOOTI PO3MJISHYTI TEOPETUKO-METOMOJIOTIUHI
OCHOBH, JOCIHI/DKEHI TIMTaHHS HOPMATHUBHOTO 3a0e3MeueHHs] TMPOIEeCyaTbHOTO
CTaTyCy, IMYHITETY CBiAKa, 3a0e3medeHHs] OE3MEeKU LbOro Cy0’€KTa KPUMIHAIBHOTO
NPOBA/KEHHS, @ TAaKOX OCOOJMBOCTI YYacTi OKpEeMHX KaTeropii CBIIKIB Yy
KPUMIHAJILHOMY MPOBAIHKEHHI.

Ha mincraBi aHanizy HayKOBHX JpKepesl BCTAHOBJICHA BIJICYTHICTD Y BITUM3HSHIM
TeOpii KPHUMIHAIBHOTO TMPOIECY MOHOTIpapIYHUX JOCHIKeHb, MPUCBIYCHUX
O0COOJIMBOCTSAM peasri3allii OKpeMHUX IpaB, 000B’sI3KiB, rapaHTI Ta BIAMOBIIAIBHOCTI
CBiJIKA y KPUMIHAJIBHOMY IpOBa/KeHHi. J[0BEeIEeHO, 10 HEBHU3HAYCHICTH OKPEMHUX
HOPMAaTHUBHO-TIPABOBUX  (OPMYJIIOBaHb HETATUBHO BIUIMBA€ HA  MPUHHATTA
IpoIleCyalIbHUX PIllIeHb M1 9ac JOCYJ0BOTO PO3CIIiTyBaHHS Ta CYyJ0BOT0O PO3IIISAY, a
TaKOXK 3a0€3MeUeHHsI TIPaB 1 3aKOHHUX IHTEPECIB CaMOT0 JIOCIIKYBaHOTO Cy0’ €KTa.

3anmponoHOBaHO BIIACHY METOJAOJOTIYHY TIpOrpaMmy, JI0 SKOI BKIIIOUYEHI
3araJbHOHAYKOBi, CHeIiaJibHI 1 KOHKPETHO HAyKOBI METOAW TI3HAHHS, SKi
BUKOPUCTaHI y B3a€EMO3B’S3Ky 3aJyUlsl 3a0e3MeYeHHs BCEOIYHOCTI, MOBHOTH Ta
00’ €KTUBHOCTI HAYKOBUX PE3yJbTATIB MPOBEIECHOTO JOCTIIKCHHS .

Ha mimcraBi MIKIMCHIUIUIIHAPHOTO MIAXOMY MOCTIIKEHI KaTeropii «IpaBoBe
CTaHOBHIIIEY», IIPABOBE MOJOKEHHS», KIIPABOBUN CTATYC», «IPOIECYATbHUN CTATYC»

Ta 1X CHiBBiAHOIIEHHA. Ha mifgcTaBl BUBUEHHS JOKTPUHAJIBHUX IIJIXOIIB POOUTHCS



BHCHOBOK IIPO T€, IO TPOIECYyaTbHUN CTAaTyC € MPOSBOM IPABOBOTO TOJOKCHHS
oco0u, SKa 3alIy4aeTbcsl B SIKOCTI CYyO’€KTa 110 KPUMIHAIBHOTO MPOBAJKEHHS.
JlocHiJPKeHHsT CIIBBIIHOLIEHHS MPOIECYyalbHOTO CTaTyCy Ta MPaBOBOTO CTaTyCy
JT03BOJISI€E KOHCTATYBAaTH JA1aJICKTUYHUM 3B'SI30K M1’K HUMH.

3anporoHOBaHO BU3HAYUTH y3arajbHEHY Ae(DiHIIII0 TPAaBOBOIO CTATYCy 0COOU
SK 3aKpIIUICHOr0 MpaBOM (DaKTUYHOTO i1 COILIAJIbHO 3HAUYYIIOTO TMOJOXKEHHS, SKE
BiJI0Opakae 1HAUBIAYyaTbHI OCOOJMBOCTI JIOJAWHU 1 peasibHe 11 MOJIOKEHHS B CUCTEMI
CYCITUTBHUX BiJTHOCHH, 110 XapaKTePU3y€EThCS IOPUIMYHUM CKIIAJIOM 1 BU3HAYa€e 0co0y
aK cy0’exkTta mpaBa. Bu3HayeHI CTPYKTYpHI €JIE€MEHTH MpOIECYyalbHOTO CTaTyCy
CBIJIKA, JOCJIJKEHI X 0COOJIMBOCTI.

JloBeneHo, MO IS BU3HAUYEHHS TPOIECYaIbBHOTO CTAaTyCy CBiKa y
KPUMIHAJIBHOMY MPOBA)KEHHI HEOOXiAHA HAsSBHICTh JIBOX MiAcCTaB: (aKTHMYHOI Ta
ropuanyHoi. Jlo dakTuyHUX MmijgcTaB BigHECEHO (PAKTUUHI JaHi, SAKi CBiTYaTh IPO
BOJIOJIIHHS CBIIKOM 1H(opMaii€ero, sika Ma€ 3HAYeHHsS JUIS KPUMIHAJIBHOTO
npoBakeHHs. HOpuauwyHi TiACTaBM — 1€ pIIIEHHS CTOPOHM OOBHHYBAau€HHS,
CHIIYOTO CYAi, CyAy, III0JI0 BUKJIMKY OCOOM JIJis JaBaHHS IMOKa3aHb B SKOCTI CBIIKA.
VY KOHTEKCTI HAOYTTS 0COO00 MPOIECYaTbHOTO CTaTyCy CBiJIka Ta HOTO peasizaiiii,
MOKJIMBOCTI BUKOPUCTaHHs 1H(opMarlii, oTpuMaHoi BiJ CBigKa B SKOCTI JOKa3iB
JOCJTIJDKEHO TTUTaHHS KPUMIHAJIBHOT ITPOIeCyaTbHOT MPaBOCYO’ €KTHOCTI, CKIIAJOBUMH
eJIeMEHTaMH SIKO1 € MPaBO3AaTHICTD 1 J1€31aTHICTb, K1 MAIOTh CHCIU(IYHUI MTPOSB y
KpUMiHAJIBLHOMY TIPOILIECi.

Ha mincraBi anamisy HayKOBUX JDKEpeN, KPHUMIHAIBHOTO TMPOIIECYaIbHOTO
3aKOHOJABCTBA YKpaiHM Ta 3apyOLKHHX Jep)KaB BH3HAYCHO, IO HOPMATHUBHE
BU3HAYCHHS CBifKa, HaBeneHe vy 4. 1 ct. 65 KIIK Ykpainu € HejockoHamum, y 3B’ 13Ky
3 YUM 3aMpPOTIOHOBAaHA aBTOPCHhKA Me(DiHIIis TOHITTS «CBIIOKY.

KoHcraTyetbest, Mo MalofoCHiPKEHUMH Y Teopii KPUMIHAIBHOTO TPOIECY €
KaTteropii «CBIIOK OOBHMHYBa4Y€HHS» Ta «CBIIOK 3axHCTy», a KpUMIHAJIbHE

IponecCyaibHC 3aKOHOAaBCTBO YKpalHI/I B3arajii He MICTUTh BU3HAUCHHS OUX IIOHATH.



Po3rnsiHyTi mUTaHHS JUCKpENUTAIlli CBiKA Ta JUCKPEIUTAIlil MMOKa3aHb CBiAKa
Ta BIUIMB 3a3HAYCHUX MPOIEAyp Ha BU3HAHHS MOKa3aHb CBIKA B SIKOCTI JOKa3iB y
KPUMIHAJIbHOMY MPOBAKECHHI.

OxpeMa yBara y AOCHIDKEHHI MpUJILJIEHA TIPaBy CBIAKAa KOPUCTYBATHUCS MIJ 4ac
JaBaHHS MOKa3aHb Ta y4yacTl y NPOBEJEHHI 1HIIMX MPOLIECYaJbHUX Al IPaBOBOIO
JIOTIOMOTOI0 aJ[BOKaTa. BU3Ha4YeHO, M0 MOPSAJIOK 3aydyeHHs TaKOTO aJBoKaTa, WOTO
nmpaBa Ta 00OB’A3KH ITiJl YaC KPUMIHAJIBHOT'O MPOBA/KEHHs 4iTko He Bu3HaueHi KIIK
VYkpainu, 1110 HETaTUBHO BIIMBAE Ha peai3alliio 3a3HaueHoro npapa cBinkom. HamaHi
aBTOPCHKI  TPOMO3WINi  IIOJI0 BHECCHHS  JOMOBHEHb JI0  KPHUMIHAJIBHOTO
IPOIECYATBHOT'O 3aKOHO/IAaBCTBA 3 METOKO BPETYIIFOBAHHS MUTaHb yYacTi 3a3HAYCHOTO
cy0’€eKTa y KpUMiHAIBHOMY TTPOBAJKCHHI.

HocnimpkeHno 3apyOikKHE 3aKOHOJABCTBO IIOJI0 YYacTl Yy KPUMIHAIBHOMY
NPOBa/DKEHHI CBiJlKa, IO MAa€ TPaBO Ha 3aXUCT, NpOaHaTi30BaHa MOMIIMBICTH
BKJIFOUEHHS TaKOro0 YYacHHKAa J0 KPUMIHAJIBHOTO MPOIECYalIbHOTO 3aKOHOJIABCTBA
Ykpainu.

Busnaueno, mo mpoliecyajibHa BIANOBINAIBHICTH CBigKa, SK crenudigyauit
nmpolecyalbHUil 3aci0 3abe3leueHHs KPUMIHAIBHUX TMPOIECYaTbHUX BIIHOCHH,
MOJISATAE Yy HAKIJIAJEHHI HA MOPYIIHWKA TPOIIOBOTO CTATHEHHS YU 3aCTOCYBaHHS
IPUBOAY, IO € CAMOCTIMHUM BHJIOM IOPUJMYHOI BiamoBimanbHOCTI. CaMe iCHYBaHHS
B KpHUMIHAJbHOMY TIPOIIECYaIbHOMY TIpaBl BJIAaCHUX 3aco0iB 3abe3reueHHs
KpUMIHABHUX TMPOIECYaJbHUX BIJHOCHH, XapakTep Ta OCOOJMUBOCTI SKHX
BU3HAYAIOTHCS 3MICTOM IIMX BIAHOCHUH, € TapaHTI€I0 BUKOHAHHS TMPOIECYaTbHHUX
000B’s13KiB. JloCHiKeH1 KaTteropii «mpaBAMBOCTI» Ta «HEMPABIWBOCTI» IOKa3aHb
CBiJIKa, a TAKOX MUTAHHS MIPUTATHEHHS CBI/IKA JI0 KPUMIHAJIBHOI BiAMOBIIAIBLHOCTI 3a
3aBiOMO HEIPaBIMBI TOKa3aHHS, BIAMOBY BiJl TaBaHHS MOKa3aHb, PO3TOJIOIICHHS 0e3
MMCHEMOBOTO JI03BOJTY TIPOKYPOpPA, CIIIYOTO AJAaHUX JOCYAOBOTO PO3CIiTyBaHHS.

3BEpTAETHCS yBara Ha Te, IO BUKIMK SIK 3aXijJ 3a0€3MeUYCHHS KPHUMIHAIBHOTO

MPOBAKEHHS MOB'SI3aHUI 3 OOMEKEHHSI TIpaB CBi/Ka, SIKUU 3000B’s3aHUN 3’ SIBUTUCH



70 JI3HaBaya, CJII40ro, MPOKypopa, CIIYoro cyaal abo cyay BCyIleped BIACHOMY
O0a)kaHHIO y BU3HAYEHI JaTy 1 MICIIe, Ha MiJICTaBl YOTO 3p00JIEHO BUCHOBOK, 1[0 TAKU
3axiJl 3a0€3MEeUeHHs TOB’S3aHUM 3 TUMYACOBUMU OOMEXKEHHSMU MpaB 1 CBOOOT
ocooOmu.

AHami3 miacraB, yMOB Ta IMPOIECYaTbLHOTO TMOPSAKY HAKIAJICHHS TPOIIOBOTO
CTSATHEHHS Ha CBiJKa Ja€ TMiJACTaBU CTBEPKyBaTH, IO MpolecyaibHa Qopma
NPUAHITTS ~ PIIGHHS NP0  HAKIQJACHHS TPOIIOBOTO  CTSATHGHHS  TOTpeOye
BJOCKOHAJICHHS B YaCTHHI PO3IIMPEHHS TPaB CBiJKa, IIOJAO SKOTO PO3IJISIAETHCS
KJIOMOTAaHHSA TMPO HAKIAJCHHS TPOIIOBOTO CTSATHEHHS. 30KpeMa IPOTMOHYEThCS
HAJUITUTH CBIJKa TPaBOM OTPUMAHHS KOIMIM KIJIOMOTAaHHS Ta MaTepiaiiB, SIKUMH
CTOpOHa OOBHUHYBA4YCHHS OOIPYHTOBYE CBOi JIOBOJAM, a TaKOX IepeadadnTH,
NPOIECYATbHUIM MOPSA0OK BiTHOBJICHHS TPaB CBijJKa, JO SKOro OyJI0 3aCTOCOBaHE
IPOIIIOBE CTATHEHHS, y BUIMAaJaX, KOJIM BiH HE OyB NMPHUCYTHIM IiJ 4Yac pPO3TIISAY
KJIOTIOTAHHSA MPO HAKJIAIEHHS] HA HHOT'O IPOIIOBOTO CTSTHEHHS.

Oxkpema yBara y poOOTi NMpHUIJIEHa IMYHITETY CBiJKa SIK OCOOJIMBIA MpaBOBIii
rapanTii. Ha mifgcTaBi MDKAMCIUIIIIHAPHOTO IMIIXOMY 3alpOlOHOBAHO BU3HAYCHHS
IMYHITETY CBiJKa. Y3arajbHEHI HasBHI y TeOpii KPUMIHAJIBHOTO MPOIECY HAyKOBi
MOTJISIIA 100 Kiacugikallii IMyHITETIB CBIIKIB.

Busnaueno, mo 3a0e3mnedeHHs Oe3mekW CBiIKIB, SKi OepyTh y4YacTh Yy
KpUMIHAIBHOMY CYJOYMHCTBI TIOJIATAE Yy 3MIMCHEHHI YIOBHOBOXCHHUMH 3aKOHOM
opraHamu 3axO[liB, CIIPSIMOBAHUX Ha 3aXHCT JKUTTA, 3J0POB’s, )KUTIA Ta MalHA IUX
oci®0 Bi MPOTHNPABHUX TOCITaHbL 3 METOI0 CTBOPEHHS HEOOXITHUX YMOB IS
HAJIC)KHOTO 3JIIMCHCHHS KpPHUMIHAJIBHOTO IIpoBa/pKeHHSA. JloBeneHa HEOOXiIHICTh
yHidiKaIi 3aKOHOTABCTBA, SIKUM PETIAMEHTYETHCS TOPSIOK 3a0e3meueHHs Oe3MeKu
CBiJIKa Yy KpUMIHAJIHLHOMY MPOBAHKCHHI.

3 ypaxyBaHHSIM HOPMAaTHBHO-TIPABOBOiI perjamMeHTallli 3a0e3rneueHHss Oe3meKu
VYaCHHKIB KPUMIHAIBHOTO CYJOYMHCTBA, apTyYMEHTOBAaHO BHOKPEMJICHHS 3aXOiB

3a0e3reueHHs] O€3MeKH CBigKa, SIKI 3AIMCHIOIOTBCS 0e3Mocepe/lHbO IMiJI  Yac



KPUMIHAJIBHOTO TMPOBAXKEHHs, B SKOMY CBIIOK Oepe ydacTh, a TaKOX 3axO[liB
3a0e3reueHHs 0e3neku 0coOu, sKa 3ainydanacs K CBIIOK, 110 31MCHIOIOTHCS MICHs
3aBepIIECHHS KPUMIHAJIBHOTO MTPOBAKECHHS.

Bcranomneno, 1o mnponecyaibHUNA TOPSIAOK 3a0e3leueHHs] 0e3MeKH CBIJIKIB,
AKi OepyTh ydYacTb Yy KpHUMIHAJIbHOMY CYJOUYMHCTBI Tmepeadayae BHUKOHAHHS
HAaCTyNMHMX Aid: 1) mnomaHHs 3asBH, 3BEpHEHHS ab0 ojaepx aHHSA OyIb-SIKUX
BIIOMOCTEM MPO ICHYBaHHS MOTEHIIIHOT HEOE3MEeKH IS )KUTTS, 3/I0pOB’ A, )KUTiIa abo
MaiiHa CBinKa; 2) BHHECEHHsS MMOCTaHOBU MO0 3aCTOCYBaHHS 3axOJiB O€3MeKH 0
cBimka, 3) 3aiCHEHHsS 3axodiB OE3MeKH CTOCOBHO CBigka. JloBOaWUTHCS, IO
e(eKTUBHICTh 3a0e3rnedeHHs Oe3NeKku CBinka mnependadae CTBOPEHHsS MPOTITOM
MIHIMAJBHOTO TEPMiHY Yacy HEOOXIAHMX O€3MeYHMX YMOB JJIsi HaJekKHOI peanizaiii
UM Cy0’€KTOM CBOiX IpaB Ta BUKOHAHHS IOKJIAJCHUX Ha HBOTO TMPOIECYaTbHUX
000B’513KIB 3 METOIO JIOCSTHEHHS J1€BOCTI KPUMIHAJIBHOTO MPOBA/I>KEHHS.

CucteMHO TMpoaHaNi30BaHl TOJOKEHHS KPUMIHAJIBHOIO MPOLECYaTbHOTO
3aKOHOJABCTBA Ta HAYKOBI MIAXOAW WIOAO CHEIU(IKH MPOIECYaTbHOTO CTaTyCy
HEIMOBHOJITHIX Ta 0¢i0 3 MCUXIYHUMU PO3JIaJaMU, SKi 3ay4aroThCsA B SIKOCTI CBIJIKIB
70 KPUMIHAIBHOTO MPOBA/KEHHS, YMOB BHUKOPHUCTAHHS iX TIOKa3aHb y TPOIECI
nokasyBaHHs. [IpoaHaizoBaHi MUTaHHS BUKOPHUCTAHHS MOKa3aHb 3 YY)KHX CIiB, SKi
HAJAI0ThCS HEMOBHOJITHIMHU cBinkamMu. Hamani pexomeHpmaiii IIoa0 IpOBEACHHS
JOTIUTY CBIJKIB, SIKi MAlOTh TICUXIYHI PO3JIaIH.

3a pe3ynbTaTamMu HOCTIIKEHHS aBTOPKOIO C(hOPMYIIHOBAHO HU3KY BUCHOBKIB Ta
MIPOTIO3HUIIIH, CIIPSIMOBAHUX HA yIOCKOHAJICHHS HOPMATUBHO-TIPABOBOT periiaMeHTaIlii
MUTaHb, TIOB’SI3aHUX 13 YYaCTIO CBIJKA Y KPUMIHATIHLHOMY MPOBAKEHHI.

Ki104oBi cj10Ba: CBiIOK, MpOIeCyalbHUN CTAaTyC, KpUMIHAIBHI TPOIIECYyaTbH1
MPABOBITHOCHHM, KPHUMIHAIbHE MPOBA/KEHHS, 3a0e3MedYeHHsT OE3MeKN y4YacCHUKIB

KPUMIHAITBHOTO TIPOBAIKEHHS.
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