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Juceprarris Ha 3000yTTs cTyneHs HokTopa dimocodii 3a cremianbHicTIO 081 —
«IIpaBo». — OnechKkuil AepKaBHUM YHIBEpCUTET BHYTpIHIHIX crpas, Oneca, 2021.

Huceprailisi € mepudM y Haylll CHEliaJbHUM KOMIUIEKCHUM JOCIIIHKEHHSIM
MOBHOBAKEHBb CIIJUOTO Ta CIIIYOr0 CYIJIl MPH MOJAaHHI, PO3IJISAI Ta BHUPIIICHHI
KJIOITOTaHb MPO MPOBEACHHS CI1TIUX (PO3IIYKOBUX ) 1.

VY nucepramii  IOCHIPKEHO TPaBOBY TMPUPOAY Ta CHUCTEMY  CIIIIUUX
(pO3ILIYKOBUX) JI{, SIK1 IPOBOASATHCS 32 YXBAJIOKO CI1YOTO CYAJIL.

CdopmynboBaHe BU3HAUYCHHS TOBHOBAXEHB CII1YOT0 MPU TIOJIaHH1, PO3IJISIIL Ta
BUPILIEHH] CIITYMM CYJICI0 KJIOMOTaHb PO MPOBEACHHS CIIITUMX (PO3LIYKOBHX) i,
npoBefeHo ix kiacudikarito. [li moBHOBakeHHS KiIacH(pIKOBAHO 3a: IEPETiKOM
cmiauux (PO3UIYKOBUX) JiH, CTOCOBHO MPOBEIEHHS SKUX IMOJAETHCS KIIOMOTAHHS;
dbopmoro pearizallli TOBHOBa)KE€Hb: MOBHOBAKEHHS 1010 MOTO/XKEHHS KJIOMOTaHHS,
MOBHOBAKEHHS 110JI0 MOJIAHHS KJIOMOTAHHS, TOBHOBAXKEHHSI IIOJI0 yYaCT1 Y PO3IIISIL
KJIONOTAHHS; CHeur(}iKol0 HOPMATUBHOI pErjaMeHTalli: MNpsSMO BHU3HAYEHI Ta
BIJICWJIbHI; BHU3HAYEHI SIK MMOBHOBAXEHHS CIITYOTO Ta SK MOBHOBAXEHHS CTOPOHU
0OBHHYBAYCHHSI; YaCOM 3/I1MCHEHHS: TONEPEH] Ta HACTYIHI; PEKUMOM 3I1HCHEHHS;
XapaKTEepOM 1HILIAIII: CaMOCTIMHO-IHILIIAaTUBHI (SIKI peani3yloTbCad y CHIIy MOTped
JOCYJIOBOT'O PO3CJIITyBaHHS 111010 30MpaHHS JOKa31B) Ta 3MaraJibHO-1HIIIaTUBHI.

BusHaueHO MOHATTS MOBHOBAXKEHD CIIITYOTO CYJI TP PO3TIISAL Ta BUPIIICHH]
KJIONOTAaHb MPO MPOBEACHHS CIIAUUX (PO3LIYKOBUX) /I — 1€ CUCTEMHA €IHICTh MPAB
Ta 000B’SI3KIB CIIYOT0 CY/J1 Cyay MepIioi 1HCTaHIlli, CIIPSIMOBaHY Ha 3a0e3MeueHHs
OXOpPOHU Ta 3aXMCTY MpaB, CBOOO Ta 3aKOHHUX 1HTEPECIB (PI3UUHUX Ta IOPUIUIHUX
oci0, a TakoX Ha 30MpaHHS Ta TMEPEBIPKY JMOKa3iB, SKI MAOTh MyOJIYHO-BIaTHUMA
XapaKkTep Ta peai3yloThes y nepeadoadeHiil KpUMiHATBHIM MPOLIECYaAThbHIM 3aKOHOM
dopmi mependaueHUMU KPUMIHAIBHUM MPOLECYaJbHUM 3aKOHOM 3aco0aMH.

[ToBHOBaXKEHHS CJIITYOTO CY/JIl CTOCOBHO CI1UMX (PO3ITYKOBHX ) Jii TOAUISIOTHCS HA



Ti, 10 TIOB’513aH1 13: (1) OXOPOHOIO Ta 3aXUCTOM MPaBa Ha HEJJOTOPKAHHICTH KUTIIA YU
1HIIIOTO BOJIOAIHHS OCOOHM, MPaBOM HE 3a3HAaBaTH BTPyYaHHS B HOro ocooOucre i
ciMeiiHe XKHUTTS (OOIIYK >KHMTJIa a00 I1HIIOrO BOJIOJIHHS OCOOM; OTJISJ JKHTJIA abo
1HITIOTO BOJIOJIIHHS OCOOH; CIIITYUN EKCIEPUMEHT B KUTJII YW IHIIOMY BOJIOJIIHHI
ocoOu; mepeBipka HAIBHOCTI HEBIJKJIAIHUX BUMAAKIB JJISI MPOHUKHEHHS J10 KUTJIa YU
iHmmoro BonoaiHHA ocodu (ct. 233 KIIK Ykpainn); (2) oxopoHOI0 TipaBa Ha CBOOOTY
Ta OCOOMCTY HEAOTOPKaHHICTH (OOIIyK OCOOW; MPUMYCOBE 3aIy4CHHS OCOOH IS
NPOBEJICHHS. MEIWYHOI a00 TCHUXIaTPUYHOI EKCHEepTHU3M; HAMpaBJICHHS OCoOU 10
MEIMYHOTO 3aKJIady Ui TMPOBEACHHSA ICHUXIATPUYHOI EKCIEePTU3W; BiIOMpaHHs
O1oJIOTiYHUX 3pa3KiB y ocoOu); (3) OXOpOoHOIO IpaBa BOJIOAITH, KOPHUCTYBAaTHCS 1
PO3MOPSIKATUCA CBOEIO BJIACHICTIO (B1IiOpaHHS 3pa3KiB 3 pedeil 1 JOKYMEHTIB);
3a0e3MeueHHsIM J1okazyBaHHs. [IpoBeneHo kinacudikailito MUx NTOBHOBAaXKEHb CIIITYOTO
CYJUI1 3a: MPEAMETHOIO CIIPSIMOBAHICTIO; XapaKTEPOM BIUIMBY PIIIEHHS CI1AY0TO CYIi
Ha MPOBEJICHHSI CJIIIY01 (PO3IIYKOBOI) JI1i; XapakTepoM Mi3HaBaJIbHOI CIIPSIMOBAHOCTI1
JUSTBHOCTI; Cy0’€KTOM 1HiIialii; popMaMu peanizallii; 3a pexKUuMOM PO3TIISY.

JlocniKeHO MiICYAHICTh KJIOMOTaHb MPO MPOBEAEHHS CIIAYUX (PO3ITYKOBHUX)
Iii; 00TpyHTOBaHO, 110 y cT. 223 KIIK Ykpainu mae OyTH 3aKpirieHa HOpMa CTOCOBHO
M1JICY/THOCTI KJIOTIOTAHHS, KA 3aCTOCOBYBAaTUMETHLCS Y pa3i BIJICYTHOCTI CIIEIIaIbHUX
HOPM CTOCOBHO MiJICYJHOCTI OKpeMHX KJIonmoTaHb. Lls )k HOpMma mae mependavaru
PILIEHHS CJIITYOTO CYAJ1 Y pa3i BUSIBICHHS, IO KJIOMOTaHHS HOMY HE MIJACYAHE: Y pasi
CaMOCTITHOTO BCTaHOBJIEHHS 1bOTO (akTy cni mnepeadadyuTd TMOBHOBAKEHHS
CJIIIYOTO CYyZl MOBEPHYTH KJIOMOTAHHS;, y pa3l BUHUKHEHHS CIIOPY MPO MiACYJHICTh
IpY 3MaraJbHOMY PO3TJISil KJIOMOTAHHS CIITYMM CYyIsl Ta CTOPOHU MAIOTh JISTH Y
nopsnky, nependaueHomy 4. 2 ta 3 cr. 34 KIIK Ykpainu.

Po3risiHyTO KJI0MOTaHHA CI1A40T0 PO MPOBEIEHHS CAIAYUX (PO3UIYKOBUX ) A1
K KpUMIHQJIBHO-TIPOLIECYAIbHE PIMICHHS, YKa3aHO, IO BOHO € KPUMIHAJIBHO-
poLeCyalbHUM PIICHHSIM Yepe3 MOBHY BIAMOBIIHICTh WOTrO IJIbOBIM, Cy0’€KTHO-
dbyHKITIOHATBHIH, MPOIIETYPHO-TIPABOBIA  XapaKTEPUCTHKAM  KPUMIHAIBHO-
MPOIIECYaTBLHOTO PIlICHHS.

JleTanbHO JOCIHIIPKEHO OCOOJIMBOCTI MOTHMBYBAaHHSI YCIX KJIOMOTaHb CIIT4OTO

PO TIPOBEICHHS CIIAUUX (PO3IIYKOBHUX) /1. 3apONOHOBAHO, 10 MOJCIHHHUMN 3MICT



MOTUBYBAJbHOT YACTHMHHW KJIOMOTAHHA CIITYOr0 TMPO TPOBEACHHS  CIIITIUX
(pO3IIYKOBUX) I Ma€ MICTUTH: ONHUC KPUMIHAJIBHOTO MPOBAKCHHS; CIIia4a
(po3urykoBa) nis, MPO MPOBEACHHS SKOI KIJIOMOYE CIIIYUM; 0coba, 3a ydacTi abo
CTOCOBHO SIKOT Ma€ MPOBOIUTUCH CJTiT4a (PO3IIyKOBa) [ist, 800 00’ €KT, CTOCOBHO SIKOTO
Ma€ TPOBOJMUTHCH cllijya (pO3IIyKOoBa) [isl; MIiACTAaBU TIPOBEASHHS  CI1T4901
(po3mrykoBoi) fil; OOrpYHTYBaHHS JOKA30BOTO 3HAYCHHS JaHUX, SKI IUIAHYETHCS
OTpUMAaTH; OOTPYHTYBAHHS HEMOXKJIMBOCTI OTPUMATH 1H(YOPMAIIIIO 1HIITUM CIIOCOOOM.

JloBeeHo, 10 BIICUJILHUN XapaKTep HOPM CTOCOBHO OTJISTY JKUTJIA YH 1HILIOTO
BOJIOAIHHS 0COOM € Hee(EeKTUBHUM, OCKUIBKM YHMHHI BUMOTH O KJIOMOTAHHS IPO
OOIIIYK >KUTJIa YU 1HIIIOTO BOJIOJIHHS OCOOU HE € PEIICBAHTHUMM OTJISAY Y SKUTII UM
IHIIOMY BOJIOJIHHI OCOOM y CHIIy Takux (HakTOpiB: HEOOXIJHICTIO ONEPAaTUBHOIO
MIPOBEJICHHS OTJISITY A0 BHECEHHS BimoMoctel 10 €P/IP; icToTHOIO 3MIHOIO BUMOT [0
KJIOMIOTAHHS TMPO OONIYK; Pi3HOI MPUPOJIM WX CHITUUX (PO3NUIYKOBHX) Al Ta ix
PI3HOIO CTYIEHIO IHTPY3MBHOCTI. AprymeHToBaHO, mo y cT. 233, ct. 240 KIIK
VYkpainu ciiz nepeadadynTy MOBHOBAKEHHS CIIITYOT0, TPOKYpOopa 10 TOCTAHOBIICHHS
YXBaJIM CIIAYOr0 CYIJI YBIMTH JO KWTIA YH 1HIIOTO BOJIOJIHHS OCOOM JIHIIE Yy
HEBIIKJTATHAX BHUITQJKaX, TOB’SI3aHMUX 13 BPSITYBAHHSAM JKUTTS JIFOJCH Ta MaiHa 9 3
Oe3rmocepe/HIM MepecIilyBaHHsIM 0Ci0, SIKi MiJI0O3PIOIOTHCS Y BUMHEHHI 3JI0YHHY, 3
METOK TPOBEACHHS TAKOX CIIJYOr0 €KCIEPUMEHTY, SKIIO BIH Ma€ HEBIIKJIAIHUMA
XapakTep, 3 HACTYMHUM 3BEPHCHHSIM 3 KJIOTOTAHHSAM TIPO TMPOBEACHHS CJIiA90TO
EKCTIICPUMEHTY JI0 CII1TIOTO CY/III.

3anponoHOBAaHO YTOYHUTH TPABOBHA PEXKHM OTPUMaHHS 3pa3KiB IS
eKCIIEPTU3H, IKUH JUdEpPEHIIIOBAaTUMEThCS HE 3a JDKEPEJIOM TOXOKEHHS 3pa3KiB, a
32 XapaKTepoM 1 4acOM TMOXOJKCHHS: JIJII TPUMAaHHS BUIBHUX Ta YMOBHO-BIJIBHUX
3pa3KiB Ma€ 3aCTOCOBYBATHCSI THMYACOBUH JOCTYII 10 peUueH 1 TOKYMEHTIB; OTPUMAaHHSI
010JIOTIYHMX 3pa3KiB Mae BIIOyBaTH y MeXaxX OKpeMOi mpolecyainbHOl i
IHTPY3UBHOTO XapakTepy, sKa Ma€ 3AIHMCHIOBATHCS JIUIIIC 33 YXBAJIOK CJIITYOTO CYIIi
1y TIOpsIAKY, siKuii Oyje TMpOMopIiiiHUM (CIIBMIPHHMM) 13 MOBArolo mpaBa ocoOu Ha
0COOHMCTY HEJOTOpPKaHHICTh, HE Oyae mopymryBatu rapantii c¢r. 3 KonBeHmii mpo
3aXHCT TIpaB JIIOJUHU 1 OCHOBOIIOJIO)KHUX CBOOOJ, a MexXi JI03BOJICHOTO

3aCTOCOBYBAHHs [IPUMYCY BPaXOBYBaTUMYTh NPAKTUKY peneBaHTHy CCILIL



VYkazaHo, M0 KIJIONOTAHHA CJITYOr0 CTOCOBHO OTpPUMAaHHS 3pa3KiB AJis
eKCIEPTU3U Ma€ MICTUTH: 1) KOPOTKHM BHUKIJIAQJ OOCTaBUH KPUMIHAIBHOTO
IIPaBOIOPYIICHHS, Y 3B’ 3Ky 3 SIKMM I10JIa€ThCsI KIIOMOTAHHS; 2) MpaBoBa KBaTidiKaIis
KPUMIHAIBHOTO MPAaBOMOPYIIECHHS 13 3a3HAUEHHSAM CTATTi (YaCTUHU CTATTi) 3aKOHY
VYkpainu npo KpUMiHAJIbHY BiAMOBIIANBHICTD; 3) 3pa3Ku, SIKI IUIAHYEThCS OTPUMATH,
iX XapakTepucTUKu o0csT; 4) MACTaBM BBaXKATH, IO 3pa3ku mepeOyBaroTh abo
MOXXYTh TepeOyBaTH y BOJIOAIHHI BiAMOBIAHOT (Pi3ndHOI a00 IOpUAMYHOI 0codu; 5)
oco0a, y sIKOi B1IOUpAaTUMYThCS O10JIOT14HI 3pa3Ku; 6) eKCIepTr3a, JJis MPOBEICHHS
AKOT 3a]Ty4eHO eKCIepTa, 1 171l BUPILIECHHS IKUX MUTaHb HEOOX1AHO OTPUMATH 3pa3KH;
7) OOrpyHTYBaHHS HEMOKJIMBOCT1 BUPIIIIEHHS [IUX MUTaHb 0€3 OTPUMAaHHS 3pa3KiB; &)
JUIsL TIPUMYCOBOTO Bi/110paHHs O10JIOTIYHUX 3pa3KiB — BIJIOMOCTI MPO HAasBHICTh
MOCTaHOBH Mpokypopa y mopsanky cr. 241 KIIK VYkpainu Ta BigMoBa 0coOM Bif
BUKOHAHHS TOCTaHOBU. JIsi yHOpPMYyBaHHS HaJEXHOI IMPaBOBOI MPOLETypU
B110MpaHHs 010JIOTTYHKX 3pa3KiB Ta JOTPUMAHHS MpaB 0coOU Y 11iHl mpoueaypi 4. 3 CT.
245 KIIK VYkpainu ciif BUKIAcTH y penakiii: «3. Bigoupanss 010710T1YHUX 3pa3KiB y
0co0M 3/1IHCHIOETHCSA 3a IpaBUiIaMu, niepeadadeHnMu cratrero 241 nporo Kogekey. ¥V
pasi BIIMOBH 0COOU JOOPOBUIBHO HAAATH O10JIOTIYHI 3pa3Ku CIIIUUN CyIds, Cy1 3a
KJIOMIOTAHHSM CTOPOHU KPUMIHAIBHOTO MPOBAIKEHHS, IO PO3TIISIAETHCS B MOPSIIKY,
nepeadaveHomy crartamu 160-166 uporo Konekcy, Mae npaBo A03BOJIUTH CIAYOMY,
npoKkypopy (a0o 3000B’s13aTH 1X, SIKILO KJIOMOTaHHS 0YyJIO TOJaHO CTOPOHOIO 3aXHUCTY)
3MIMCHUTH BiJOMpaHHS O10JIOTIYHMX 3pa3KiB MPUMYCOBO 3a OOOB’SI3KOBOi ydacTi
CYJIOBO-MEIMYHOTO €KCIepTa ado JiKaps y MEIUYHOMY 3aKiIadin.

Po3ristHyTO MOPSIIOK PO3TISAY CHIAYUM CYICIO KIOMOTaHHS PO MPOBEACHHS
cmiauux (PO3UIYKOBHUX) 1M Ta y4acTh y HbOMY CIITYOT0. YKa3aHO, IO PO3TJISA
KJIONOTAHHSI PO MPOBEJAEHHS CJIIIYOT0 €KCIIEPUMEHTY Y JKUTII1 UM 1HILIOMY BOJIOIIHHI
0co0u Mae 3M1HCHIOBATUCS Y JIBOX MOPSIKAX: HE3MAaralbHUN MOPSIIOK (SKIIO CITUnn
EKCIIEPUMEHT Ma€ HEBIAKIAIHUN XapakTep, 30KpeMa, NMPHU PU3HUKY 3HHUIICHHS a00
CIIOTBOPEHHSI OOCTAaHOBKH, SKa MOXXE MaTH 3HAYCHHS IS BIITBOPCHHS i,
00CTaHOBKHM, OOCTaBMH TIEBHOI IO, MPOBEJASCHHS HEOOXITHUX MJOCHIIIB YH

BUIPOOYBaHb); 3MarajJbHUN MOPSAIOK 13 MOMKIIMBICTIO YYacCTl y PO3IJIAJIl KJIOMOTAHHS



oci0, yui mpaBa Ta 3aKOHHI IHTEPECU MOKYTh OyTH 00MekeH1 a00 MOPYIEH] — Y 1HIITNX
BUIAJIKAX.

BusHayeHo IOKanbHUN MpeAMEeT AOKa3yBaHHS MO KOXKHOMY 3 KIOMOTaHb
CHITYOro. 3ampONOHOBAaHO: JOKTPUHAIBHY MOJEIb JIOKAJbHOTO  MPEIMETY
JIOKa3yBaHHS TIPU PO3TJISl Ta BUPIIMICHHI CIIIYUM CYIJACI0 KJIOMOTaHHS PO OTJIsiA
KUTIIAa YU 1HIOIOTO  BOJIOAIHHA ocoOu: (akT BYMHEHHS KPUMIHAIBHOTO
MIPABOIOPYIICHHS; MOKJIUBICTH B PE3yJIbTaTl MPOBEACHHS OTJISAY Y )KUTII1 YU 1HIIOMY
BOJIOJIIHHI 0COOM BHUSBUTH Ta 3a(iKCyBaTH BIJOMOCTI II0JI0 OOCTAaBUH BYMHEHHS
KPUMIHAIBHOTO MPABOMOPYIICHHS; 3HAUYEHHS IUX BIIOMOCTEH Jii KPUMIHAJIBHOTO
POBA/PKEHHS;, MOXJIMBICTh OTPUMAHHSA IUX BIJOMOCTEW BHACHIJOK MPOBEICHHS
OTJIAly Y 3a3HAYEHOMY B KJIOMOTAHHI JKUTJIl YW 1HIIOMY BOJIOAIHHI 0cCOOH;
JOKTPUHAIBHY MOJENb JIOKaJbHOTO TPEAMETy JOKa3yBaHHs IiJ] 4ac PO3TISAy Ta
BUPIIIECHHS CIIAYUM CYAJICI0 KIOMOTaHHS PO MPOBEIEHHS CIIIY0T0 €KCIIEPUMEHT Y
KUTJII Ta 1HIIOMY BOJIOAIHHI 0cOOM: (AaKT BYMHEHHS KpPHUMIHAJIBHOIO
IPABOMOPYIICHHS;, MOXKIIUBICTh Y PE3YJIbTATI MIPOBEACHHS CIIAUYOTO €KCIIEPUMEHTY B
KUTJI YU 1HIIOMY BOJIOJIIHHI OCOOM 3/IIMCHUTH MEPEBIPKY 1 YTOYHEHHS BIIOMOCTEH,
SK1 MarOTh 3HAUYEHHS JJI1 BCTAHOBJICHHSI OOCTaBUH KPUMIHAJILHOTO MPaBOTIOPYIIICHHS,
3HAUYEHHS 1MX BIJIOMOCTEH JJii KPUMIHAJIBHOTO TPOBAHKEHHS; MOKIIUBICTD
OTPUMAaHHS LIUX BIJOMOCTEW BHACIIJOK MPOBEJICHHS CI1AY0r0 €KCIIEPUMEHTY B JKHUTII
YU 1HIIOMY BOJIOJIHHI 0COOM; MOXJIMBICTh BIATBOPEHHS 1, 00CTAaHOBKH, OOCTaBUH
MEeBHOI TOli, MPOBEACHHS HEOOXIIHMX JOCIIIIB Y BUIIPOOYBaHb; JOKTPHUHAIBHY
MOJIEb JIOKAJbHOTO TMPEIMETY JO0Ka3yBaHHS NpPU PO3MIISAl  CIIIUYUM CYJIJICHO
KJIOTIOTAHHS CIIITYOTO PO HAJaHHS JO3BOJIY HA IPUMYCOBE BiAOMpaHHS 010JIOTTYHHUX
3pa3kiB: oOctaBuHHU, nependadeni 4. 3 ta 4 cr. 132 KIIK VYkpainu; 3pasku, siki
IUTAHYETHCSI OTPUMATH, 1X XapaKTEPUCTUKUA OOCST; MPaBUIBHICTh BCTAHOBJICHHS
ocobu, y K01 BIAOMPATUMYThCSI O10JI0TIYH1 3pa3Ku; MOMEPEAHE 3aTyUYeHHsI eKCIepTa
JUTSI TIPOBEJICHHS €KCIICPTU3H;, JJI BUPIIICHHS SKUX MUTaHb HEOOXITHO OTpHMAaTH
3pa3Ky; HEMOMKIIMBOCTI BUPIIICHHS WX MUTaHb 0€3 OTpUMaHHS 3pa3KiB; BIAMOBY
0co0OH B HaJaHHS 3pa3KiB JOOPOBUIBHO; Y IKMX yMOBax OyJie 3A11CHEHO B1IOMpaHHs

3pa3KiB; 0COOJIMBOCTI CTaHy 37I0POB’sl 0COOH, I10/10 SIKOi MOJIaHO KJIOMIOTAHHS.



Jocnimxeno GpopMyItOBaHHS yXBaJl CIIIYOTO CyIl 32 MIACYMKaMH PO3TIISTY
KJIOMTOTAHHS MPO MPOBEACHHS CIIIUUX (PO3IIYKOBUX) AiN. APryMEHTOBaHO MOTpeOy
JIOTIOBHEHHSI TIepeNiKy KPUMIHAIBHO-TIPOILIECYAIbHUX PIIIeHb CIIIYOTO CYIIl 3a
KJIOTIOTAaHHSIMU HACTYITHUMU PIIICHHAMHU: 1) yXBajow Mpo 3aIUMICHHS KIOMOTaHHS
0e3 posrsiay (y pasi: HEIBKM Yy CYJOBI 3acilaHHS 1HIIIaTopa KIJIOMOTaHHS 0e3
MOBAXHUX NPHUYMH; MOJAHHS 3as8BH MPO 3AIMIIEHHS KJIOMOTaHHSA 0e3 po3risiny); 2)
3aKpUTTS MPOBAKEHHS 32 KIJIOMOTaHHM (y pa3l BIIMOBH iHIIIaTOpa KJIOMOTAHHS BiJ
KJIOMIOTaHHA); 3) MOBEPHEHHS KJIOMOTaHHS (IO CJIiJ MOUIMPUTH HA yCl1 KJIOMOTaHHS
PO TMPOBEJCHHS CIIAUUX (PO3IIYKOBHUX) Aii).

PosrisHyTo npoOiemMaTuKy AOpYUYEHHSI BUKOHAHHS YXBaJIM CIIIYOTO CYAJl 3a
MIJCYMKaMH PO3IJIAYy KJIOMOTaHHS MPO MPOBEACHHS CIITUUX (PO3IIYKOBHX) Jiil.
3a3HaueHo, 1o A5 3a0e3MeUYCHHS HAIEKHOT TPABOBOI MPOIEAYPH BUKOHAHHS YXBaJIX
npo OOIIYyK >KWTIA YW IHIIOTO BOJIOAIHHS OCOOM 3 ypaxyBaHHSM MHOXXHUHHOCTI
Cy0’€KTIB, AKI MOXYTh OYTH YINOBHOB@)XEHI Ha BUKOHAHHS yxBaiu (ycd rpyma
IPOKYpOpIB Ta / a00 ycs rpyna ciaiaaux), ciia qonoBHATH 4. 2 ¢T. 235 KIIK Ykpaiau
OyHKTOM 7: «7) mpi3Buile, iM’s, MO OaThbKOBI CIITYOro (CIiT4ux), MPOKypopa
(IpokypopiB), sIKI YIIOBHOBA)KE€HI BUKOHATH yXBaly». [loBeaeHo, 110 sl JOTPUMaHHS
npaB YYacHUKIB KpUMiHAJIbHOTO TpoBakeHHs y cT. 240 KIIK VYkpainu ciin
3aKpIMUTH HOPMY, [0 0C00a, SIK BUKOHYE YXBaIly, MOXE 3TyYHTH IiJ03PIOBAHOTO,
MOTEPNIJIOro, CBiJKa, 3aXHMCHHUKA, TMPEJICTaBHUKA, a TAaKOX IHIIUX YYACHHKIB
KPUMIHAJILHOTO TPOBA/KEHHS, B TOMY YHUCJi 0cCi0, 4di mpaBa Ta 3aKOHHI 1HTEpecu
MOXKYTb OyTH 0OMeE)KeH1 a00 MOPYIIEHI.

3a3HA4eHO, 10 PO3TIIS CIIAYMM CYIJICI0 KIOMOTAaHHS CIIITY0T0 PO HaJIaHHS
JI03BOJTy Ha NMPUMYCOBE BiJIOMpaHHS Ol0JIOTIYHHMX 3pa3KiB Ma€ ICTOTHY CHEIU(IKY
MOPIBHSAHO 13 PO3MVISIAOM KJIOMOTaHHS MPO TUMYAcCOBUM JOCTYyN 10 peder 1
JIOKYMEHTIB, fIKa MoJisirae y HactynHomy: 4. 2 c1. 163 KIIK Ykpainu He € 3aCTOCOBHOIO
OpU PO3TJISAl LIBOTO KJIOMOTAHHS; 00OB’SI3KOBICTh Y4acTl CIIAYOTO JJIi OTPUMAHHSA
JOCTIKEHHST BIJOMOCTEH 11010 MeXaHI3My MaiOyTHbOI MEAMYHOI MaHIMyJSILil Ta
BCTAHOBJIEHHSI TOTrO, IO J0 O0cOOM He Oye 3acTOCOBaHE IOraHe IMOBOJKEHHS Yy
po3yminH1 cT. 3 KoHBeHIIi Npo 3aXUCT MpaB JIOAUHU 1 OCHOBOIMOJIOXKHUX CBOOO;

CJTITYMN Ma€ 3asBIISITH KJIOMOTAHHS TIPO PO3TJISA KJIOTIOTAHHS Y 3aKPUTOMY CYJIOBOMY



3acimanHi Ha mifcTtaBli 1. 4 4. 2 cr. 27 KIIK Vkpainu ta 9. 1 cr. 286 LluBinsHOTrO
koaekcy Ykpainu. Chaiguuii cynjis Mae BCTAHOBUTH: Y SIKUX YMOBax Oyze 3/1iCHEHO
B110MpaHHs 3pa3KiB (TOOTO CIIIUN Mae JOBECTH, IO 11e OyAYTh YMOBH, IIPUCTOCOBaHI
UL MEAUYHOTO BTPYyYaHHS, TOOTO MEIWYHHWM 3akiaa, Ta BimOupaHHsA Oyne
31MCHIOBATHCS OCO000, SIKa Ma€e MEAWYHY OCBITY Ta BIAMOBIIHY KBami(iKalliio);
JOCIITUTH, Yd MOKEe OyTH 3aBiaHa 3arpo3a 370pOoB’f0 ocoOu (3a yMOBH, IO
y4acCHHKaMH pO3IJIALy HaJaHa Taka iHQpopmalls); JOCHIAUTH, YU € y 0ocoou
OCOOJIMBOCTI CTaHy 3/J0POB’sl, 110 MOXXYTh BIUIMHYTH Ha MPUUHATTS PIIICHHS PO
BiIOMpaHHs 3pa3KiB Ta MPOLEAYPY iX BinOUpaHHs. BiAMOBiIHI BITOMOCTI MatOTh OyTH
B1JI0Opa)keH1 B yXBaJi 3a pe3yJbTaTaMu PO3TIISAY KJIOMOTaHHS.

Kuarw4oBi ciaoBa: cuigquuii, cmiguuit cyansd, ciaigdi  (po3iiykoBi) il
MMOBHOB&)XEHHS, KJIOMOTAHHS CIIYOT0, yXBaja CIIYOTO CYJJIl, JOKaJIbHUM TpeaMET

JOKa3yBaHHA, BUKOHAHHA YXBaJIU CJIiII‘-IOF 0 CYII,ZIi.

CIUCOK ONYBJIKOBAHHUX IPAILlb 3A TEMOIO TUCEPTAIII,
8 SAAKUX ONYONIKOBAHI OCHOBHI HAYKOBI pe3yibmamu Oucepmauyii:

1. Moruna B.C. IlpobGiemHl acnieKkTu I0Ka3yBaHHS HEOOXIAHOCTI MPOBEICHHS
o01IyKy (3a NEPCIIEKTUBHUM KPUMIHAJIbHUM IIPOLIECYATbHUM
3aKOHOJABCTBOM). AKkmyanvHi npobiemu simuusHsanoi iopucnpyoenyii. 2018.
Nel. C. 213-217.

2. T'nosrok 1.B., Moruna B.C. Ckiamgadssi, po3riis Ta BUPIMIEHHS KJIOIMOTAHHS
CJIITYOTO MPO OTJISAJ JKUTIA YU 1HIIOTO BOJIOMIHHS OCOOH: TEOpis, MPaKTHKA,
nepcreKTUBU  BIocKkoHaneHHs. Theoretical and practical mechanisms of
development of legal science at the beginning of third millennium: Collective
monograph. Thilisi: 1zdevnieciba “Baltija Publishing”, 2018. 300 p. C. 73-98.

3. Morwna B.C. CynoBuii 103B1J1 Ha TPOBEACHHS CI1AY0T0 €KCIIEPUMEHTY B JKUTIII
Yyl IHOIOMY BOJOJIHHI ocobu. Haykosuii eicnux  Yowceopoocvrkoeo
Hayionanvroeo yHieepcumemy. 2019. Cepis [IPABO. Bunyck 54. C. 202-207.

4. Mohyla V. Jurisdiction issues of motions to conduct investigative (search)
actions. Visegrad Journal on Human Rights. 2019. Ne4. Y. 3. C. 137-142.



5. Moruna B.C. Oco0auBocTi po3risay ClIYUM CYIACI0 KIOMOTaHHS CI1A40TO
Ipo HaJaHHSA J03BOJly Ha MPUMYCOBE BIIOMpaHHS OI0JOTIYHUX 3Pa3KiB.
Topiensnvho-ananimuune npaso. 2020. Nel. C. 557-560. URL: http://pap-
journal.in.ua/wp-content/uploads/2020/08/1-1.pdf

6. Moruna B.C. YxBana ciiluoro Cy/ /i npo J103B1J Ha OOIIYK KUTJIa YU 1HIIIOTO
BOJIOAIHHS ~OCOOM: M€Kl TEOPETUKO-NpaKTU4yHI muTaHHiA. Haykosuii
enekmpounull  ropuouynuti - sxcypuan. 2021, Ned, C. 532-535. URL:
http://Isej.org.ua/4_2021/133.pdf

AKI 3aceiouyroms anpobayiio mamepianie oucepmayii.

7. Moruna B.C. Cynosa oninka 3actocyBanns ctatTi 233 KIIK Ykpainu y cynosiii
npaktuill. Ilpasosi ma iHcmumyyiuni Mexamizmu 3a0e3neyeHHsl pPO3BUMKY
Ykpainu 6 ymosax esponeiicokoi inmeepayii : marepiaan MixHapOIHOT
HAyKOBO-TIpakTHUUHO1 KoH(pepentii (M. Oneca, 18 tpaBus 2018 p.) V 2-x 1. T. 2
/ Bign. pen. I'.O. YnbstnoBa. Oneca : BugaBuuunii nim «I'ensBetnka», 2018. C.
368-370.

8. Morwra B.C. Ormsp )kuTiia 9d iHIIOTO BOJIOIIHHS 0COOM 0€3 yXBaJH CJIiT40TO
CylJi: THTaHHS 3aKOHHOCTI. Jlepoicasne O0Opo po3ciioy8anv. HA ULISAXY
po36yoosu : Marepian MiKHApOJHOI HAYKOBO-TIPAKTHUYHOI KOH(pepeHIii, 16
yepBHs 2018 p., M. Oneca / penkoit.: I'. O. YassaHoBa (rosnoBa) [Ta iH.]. Ogeca :
KOpunuuna nirepatypa, 2018. C. 284-288.

9. Mormna B.C. IlpoGnemHI THUTaHHS BHU3HAYCHHS IMOBHOBAXXEHBH CIIITUOTO
CTOCOBHO MPOBEACHHS CIIAY0I0 €KCIEPUMEHTY Y KUTJII UM 1HILIOMY BOJIOJIHHI
ocobu. AxkmyanvHi numanus 00CY008020 pO3CAIOYEBAHHS MA MEHOEHYIL
PO36UMKY KPUMIHATICIMUYHOI MemoOUuKY : TE3U JI0I. BCEYKP. HAYK.-TIPAKT. KOHQ.
(m. XapkiB, 21 mucton. 2018 p.) / MBC Vxkpainu, XapkiB. Hall. yH-T BHYT).
crpaB. Xapkis, 2018. C. 126-128.

10.Moruna B.C. IIpoOseMHI nNUTaHHS BHU3HAYEHHS JIOKAJBHOTO MPEAMETY
JIOKA3yBaHHS MPU PO3TJISAL CIHITYMM CYAJCI0 KJIOMOTaHHS TPO MPOBEICHHS

o6myky (4. 3 ct. 233 KIIK Vkpaiun). [Ipasose srcumms cyuacrnoi Yrpainu:y 2


http://pap-journal.in.ua/wp-content/uploads/2020/08/1-1.pdf
http://pap-journal.in.ua/wp-content/uploads/2020/08/1-1.pdf

T.: MaTepianu Mixkaap. Hayk-TipakT. KoH(D. (M. Oxeca, 17 Tpas. 2019 p.) / Biam.
pen. I'. O. YnesHoBa. — Oneca : BugaBuuunii n1im «I'ensBetuxay, 2019. T. 2. C.
373-376.

11.Moruna B.C. [ToBHOBa)K€HHS CIIA90T0 Cy/I1 i 9ac PO3TIISAAY Ta BUPIMICHHS
KJIOIIOTaHb MPO MPOBEACHHS CIITUUX (PO3IIYKOBHUX) JiH: 3MICT 1 KJ1acudikarris.
Ilpoyecyanvne ma mexuiko-KpumMinanricmuyne 3abe3neyeHHsi 00Cy008020
Ppo3caidysanHs . Te3U JOIL. BCEYKp. HayK.-TPaKT. KoH}. (M. XapkiB, 28 JAUCTOIL.
2019 p.) / MBC VYkpainu, XapkiB. Hail. yH-T BHYTp. cripaB. Xapkis, 2019. C.
238-240

12.Moruna B.C. Krnonortanus cuiguoro y mopsanky cr. 245 KIIK VYkpainu:
npoOJeMHl NUTaHHA. Teopemuuni ma npakmuuui npooOIemMu  pPOo38UMK)
Kpuminaivho2o npasa i npoyecy: marepianin VIII BceykpaiHCbKOTO HayKOBO-
npakTuyHoro ceminapy (M. [Bano-®@pankiBebk, 06 rpyausa 2019 poky). IBano-
O®pankiBebk: PenakiiiHo-BuaaBHuunid Biaaul YHiBepcutery Koposns [lanuna,
2019. C. 47-51.

13.Moruna B.C. Ilutannsa peaiizaliii TOBHOBOXXEHB CIITYOTO Ta CIIAYOTO CYJII
11010 OTPUMAaHHS 3pa3KiB IS eKcriepTusu. [Ipasoese scumms cywacuoi Yrpainu
: y 3 T. : matepianu MixHap. Hayk.-TipakT. KoH®. (M. Oneca, 15 tpas. 2020 p.) /
Biamn. pea. M. P. Apakensan. Oneca : Bunasaunuuii nim «I'ensBetuka», 2020. T.
3. C. 290-293.

14. Moruna B.C. Oco6i1uBOCTI MOTHBYBaHHS KJIOIMIOTAHHS CIIAY0r0 3a 4. 3 cT. 242
KIIK Vkpainu. KpuminaibHa rocTuiiss B YKpaiHi: peajii Ta NEpCIEeKTUBU:
matepianu kpyrioro ctony (M. JIsBiB, 11 uepBusa 2021 p.). JIbBiB: JIbBIBChKUIA
JIep>KaBHHUM YHIBEpCUTET BHYTPIIIHIX crpas., 2021. C. 261-265.

15.Moruna B.C. [IoBHOBa)K€HHS CIIIIYOTO MPH PO3IJIAAl Ta BUPILIEHH] CIAYUM
cyanero kionoranb y nopanky ct. 244 KIIK Ykpainu. HaykoBo-npakTuyHui
OrJIsil AKTYyaJIbHUX MPOOJIEM CYJ0BOI eKCHEepTH3u Ta KpuMiHaimicTuku. (IBaHo-

®pankiBebk, 18 yepBHs 2021 poky). IBano-®DpaHKIBChK: BUAABHUK [ OyiHEH

0.B., 2021. C. 108-1009.



SUMMARY

Mohyla V.S. Investigator’s and investigative judge’s powers during submission,
consideration and disposition of motions to conduct investigative (search) actions. —
Qualifying scientific work on the rights of the manuscript. Dissertation for the degree
of Doctor of Philosophy in specialty 081 - "Law". - Odessa State University of Internal
Affairs, Odessa, 2021.

The dissertation is the first special complex scientific research of an investigator’s
and an investigative judge’s powers during submission, consideration and disposition
of motions to conduct investigative (search) actions.

The legal nature and the system of investigative (search) detective actions that are
conducted upon a decision of the investigative judge are examined.

The definition of the investigator’s powers during submission, consideration, and
disposition of motions by the investigative judge to conduct investigative (search)
actions is formulated and such powers are classified. The powers are classified on: list
of investigative (search) actions in respect of which a motion shall be filled; a form of
realization of powers: powers regarding agreeing upon a motion, powers regarding
submitting a motion, powers regarding participation during the consideration of a
motion; the special character of legal regulation: directly provided and in a form of a
reference; those that defined as such that belong to an investigator and those that belong
to prosecution party; time of conducting: preliminary and subsequent; mode of
conduct; the character of initiation: autonomous-initiative (that are realized due to the
needs of pre-trial investigation on evidence gathering) and adversary-initiative.

The notion of powers of the investigative judge during consideration and
disposition of motions to conduct investigative (search) actions is proposed. It is the
systematic cohesion of rights and duties of the investigative judge of the court of the
first instance that are aimed to ensure security and protection of rights, freedoms, and
legitimate interests of individuals and entities as well as to gather and verify evidence
that has public character and are realized in the ways and form prescribed by the
criminal procedural law. The investigative judge’s powers regarding investigative

(search) actions are divided into the following groups that are connected to (1) security



and protection of the inviolability of the home and individuals’ other lawful property,
the right not to subject to interference in their personal and family life (search of a
home or other possession of a person; inspection of a home or other possession of a
person; the review of whether there are urgent grounds to enter a home or any other
possession of a person (Art. 233 of the Code of Criminal Procedure of Ukraine (CCP
of Ukraine)); (2) protection of the right to liberty and personal inviolability (search of
a person; compulsory conduct of medical or psychiatric expertise examination of a
person; sending a person to a medical institution for psychiatric expert examination;
taking biological samples from a person); (3) protection of the right to dispose of one’s
assets (taking samples of objects and documents); securing proof. The powers of the
investigative judge are classified by the following criteria: substantive focus; the
character of influence that exerted by the investigative judge on the conduct of an
investigative (search) action; the character of the informative direction of activity; be
the actor of initiation; the form of realization; consideration regime.

The issue of court jurisdiction of motions to conduct investigative (search) actions
are explored. It is proved that Art. 223 of CCP of Ukraine shall consist of a rule,
regarding the court jurisdiction of a motion, that would be applied in case of absence
of special provisions regarding the court jurisdiction of certain motions. The rule shall
provide for a decision of the investigative judge in case it lacks jurisdiction: if the fact
Is established by the investigative judge on its own, the power to return a motion shall
be provided; in case of conflicts over jurisdiction during the adversarial consideration
of the motion, both the investigative judge and the parties shall act according to the
procedure provided for in Art. 34 Paras. 2 and 3 of CCP of Ukraine.

The motion of the investigator is studied as a criminal procedural decision. It is
established that it is a criminal procedural decision as it fully meets focused, actor-
functional, procedural-legal characteristics of a criminal procedural decision.

The features of reasoning of all motions of the investigator to conduct
investigative (search) actions are examined in detail. It is proposed that model content
of areasoning part of the investigator’s motion to conduct investigative (search) actions
shall consist of: description of criminal proceedings; an investigative (search) action

that has been sought; a person that shall participate or in respect of which an



Investigative (search) action shall be conducted, or an object in respect of which an
investigative (search) action shall be conducted; the grounds to conduct an
investigative (search) action; the reasoning of the evidential value of information that
IS to be gathered; the justification of impossibility to obtain information in another way.

It is proved that reference character of rules regarding the inspection of a home or
other possession of a person is ineffective as current requirements for a motion for the
search of a home or other possession of a person are irrelevant to the inspection of a
home or other possession of a person due to the following reasons: the prompt character
of inspection before entering the information in the Integrated Register of pre-trial
proceedings (IRPTP); a significant change in requirements for a motion to search;
different nature of these investigative (search) actions as well as intrusiveness degree.
It is argued that Arts. 223 and 240 of CCP of Ukraine shall provide for powers for an
investigator, a prosecutor to enter the home of other possession of a person before a
decision of an investigative judge provided there are urgent circumstances related to
saving human life and property or in hot pursuit of persons suspected of committing a
crime, to conduct an investigative experiment if it is of urgent character with a further
requirement to file a motion to conduct the investigative experiment to an investigative
judge.

It is proposed to clarify the legal regime of obtaining samples for an expert
examination which would differ not based on the source of origin of samples but
character and time of origin: to obtain open (free) and conditionally open (free) samples
the provisional access to objects and documents shall be used; taking biological
samples shall be conducted as a separate investigative (search) action of intrusive
character that shall be conducted only upon the ruling of an investigative judge
according to the procedure that is proportional (appropriate) with respect of a right to
personal inviolability, won’t breach the guarantees of Art. 3 Convention of Human
Rights and Fundamental Freedoms (ECHR) and the limits of the permitted use of
coercion will take into account the practice relevant to the European Court of Human
Rights (ECtHR).

It is stated that an investigator’s motion regarding taking samples for expert

examination shall consist of: 1) a summary of the circumstance of a criminal offense



In connection to which the motion is submitted; 2) legal qualification of a criminal
offense of the commission of which the person is suspected with the indication of
Article (Article part) of Ukraine’s law on criminal liability; 3) samples to be obtained,
their characteristics, volume; 4) grounds to believe that samples are or could be owned
a particular individual or entity; 5) the person whose biological samples are to be taken;
6) the expert examination for the conduct of which the expert is appointed and the
guestions to be addressed by examining the samples in question; 7) the justification on
the impossibility of addressing these questions without obtaining the samples in
question; 8) for the involuntary taking of biological samples, the information on
whether a prosecutor has issued the decision according to the Art. 241 of CCP of
Ukraine and the person’s refusal to comply with the decision. To rectify the due
procedure of taking biological samples and respect the rights of the person during the
procedure, we suggest the following wording for the Art. 245 Para. 3 of CCP of
Ukraine: ‘3. Obtaining biological samples from a person is conducted under the rules
provided for in Art. 241 of the present Code. In case of refusal to voluntarily give
biological samples, an investigative judge, a judge upon a motion of a party to criminal
proceedings, which are conducted according to the procedure outlined in Arts. 160-166
of the present Code, to have a right to authorize an investigator, a prosecutor (or order
them if the motion has been submitted by the defense party) to obtain biological
samples in a compulsory manner where the participation of medical examiner or a
doctor in a medical facility.

The procedure of consideration of a motion to conduct investigative (search)
actions by an investigative judge as well as their participation is examined. It is argued
that consideration of the motion to conduct an investigative experiment in a home or
other possession of a person shall be carried out according to the following two
procedures: 1) non-adversarial procedure (in case of the urgent character of the
investigative experiment, for instance, if there is a risk of having the crime scene
destroyed or tampered that will be relevant to reconstruct actions, scene, or
circumstances of the event in question, to undertake necessary researches, tests);

adversarial procedure with the possible participation of a person whose rights and



interests could be limited or violated during the consideration of the motion — in all
other cases.

The local subject of proof for each of the motions of an investigator is identified.
The following is proposed: doctrinal model of local subject of proof during an
investigative judge’s consideration and disposition of a motion to inspect home or other
possession of a person: a fact of commission of a criminal offence; the possibility to
bring out and record information on circumstances of the criminal offence as a result
of conducting inspection of home or other possession of a person; relevance of
information for criminal proceedings; the feasibility of obtaining the information as a
result of conducting inspection of home or other possession of a person indicated in the
motion; doctrinal model of local subject of proof during an investigative judge’s
consideration and disposition of a motion to conduct an investigative experiment in
home or other possession of a person: a fact of commission of a criminal offence; the
feasibility to verify and clarify the information that are relevant for ascertaining the
circumstances of a criminal offence as a result of conducting the investigative
experiment in home or other possession of a person; value of the information for
criminal proceedings; feasibility of obtaining the information as a result of conducting
the investigative experiment in home or other possession of a person; possibility of
reconstructing actions, scene, or circumstances of certain event, undertake necessary
researches, tests; doctrinal model of local subject of proof of considering an
investigator’s motion by an investigative judge seeking compulsory taking of medical
samples: circumstances provided for in Art. 132 Paras. 3 and 4 of CCP of Ukraine;
samples to be taken, their characteristics, volume; the correctness of a person
identification whose biological samples would be taken; preliminary appointment of
an expert for expert examination; for questions would be resolved by obtaining the
samples; the impossibility of disposing of such questions without obtaining the samples
in question; the person’s refusal to give samples voluntarily; in what conditions the
samples would be taken; health features of the person in respect of which the motion
is lodged.

The formulation of rulings of an investigative judge as a result of consideration

of motions to conduct investigative (search) actions is examined. It is argued that it is



necessary to amend the list of criminal procedural decisions of the investigative judge
by with the following decisions: 1) ruling to leave a motion without consideration (in
case of; the initiator’s failure to appear in the court sessions without a valid reason;
applying to leave the motion pending (without movement)); 2) closure of proceedings
upon a motion (in case of withdrawal of the motion by the initiator); 3) to refer the
motion back (that should be applied to all motions to conduct investigative (search)
actions).

The issue of assigning the execution of an investigative judge’s ruling as a result
of consideration of a motion to conduct investigative (search) actions is addressed. It
is indicated that to ensure the due procedure of execution of the investigative judge’s
rulings to conduct a search of a home or other possession of a person considering
multiple character of actors that could be authorized to execute the decision (the whole
group of prosecutors and/or investigators), the Art. 235 of CCP of Ukraine shall be
supplemented by Para. 2 (7): ‘7) the full name of an investigator (investigators), a
prosecutor (prosecutors) that are authorized to execute the decision’. It is demonstrated
that in order to ensure observance of rights of participants to criminal proceedings the
Art. 240 of CCP of Ukraine to set out the rule that the person executing the ruling, can
engage a suspect, a victim, a witness, a defense counsel, a representative as well as
other participants of criminal proceedings including those whose rights and legitimate
interests could be limited or violated.

It is argued that consideration of a motion to authorize the preliminary taking of
biological samples has a special character if compared to the consideration of a motion
to give provisional access to objects and documents which is the following: Art. 163
Para. 2 of CCP of Ukraine is not applicable during consideration of the motion; the
obligatory participation of an investigator to obtain the information on the mechanism
of prospective medical manipulation and establishing the fact that the person won’t be
subjected to degrading treatment according to Art. 3 of ECHR; the investigator shall
lodge a motion to conduct the consideration of the motion in camera under the Art. 27
Para. 2 (4) of CCP of Ukraine and Art. 286 Para. 1 of Civil Code of Ukraine. The
investigative judge shall ascertain: in what conditions the samples are going to be taken

(the investigator shall prove that the conditions would be suited for medical



intervention, i.e. medical facility, and the obtaining would be performed by the person
and has medical education and necessary qualification); establish whether there is a
threat to the health of the person (provided that the relevant information was provided
by the participants); establish whether there are special health conditions of a person
that could affect the outcome of the decision in question. The relevant circumstance
shall be reflected in the ruling as a result of the motion consideration.

Keywords: investigator, investigative judge, investigative (search) actions,
powers, investigator’s motion, investigative judge’s ruling, local subject of proof,

execution of investigative judge’s ruling.
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